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“4 Augnicas Grarnornosr Co. 
itt vs. >In Hquity. 
!: Epison Puoxognarn Wonks. 
| va Defendant's Exhibit Proceedings in American 
| F } Graphophone Co. vs. Whitney, E. C., Spl. Exr., . 
f ; Jannary 22, 1695. | : 
r 
| EXEMPLIFICATION OF RECORD. | | 
ihe; | 
| Cc ComMOXWEALTH OF PENNSYLVANIA, gue 
‘es: Allegheny County, j 
1 
ii) t 
1 } Among the Records and Proceedings of the Court of Common | 
| i Pleas No. One in and for the County of Allegheny, and State of 
a { » Pennsylvania, the following may be found as matter of File and of 
i ae Record at' No. 546, June Ferm, 199-4, to wit: a 
| | 
. | Appraraxck Docker Entry, | 
4 | | 
r\ 
iI ! 


The American Graphophone Com- Suins in assumpsit to Ist Mon. 

pany, @ Corporation organizec of May, 184, statement « 

i! under the ion of West YVir- aflt., filed May 7, 1894, served 
: ginia, George I. Whitney and N. E. 
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| | I., as to John Robinson, May 
He ae. 93, 1804, afit. and defence 
1 { ; ; filed of George I. Whitney, 
i June 4, 1894. Rule on defts. 
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Georgo I. Whitney and Jolin for Judgment for want of 
Robinson. sufficient afft. of defence filed. 
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iF June 18, 1894, This suit settled and discontinued. 1 Ee 
; Attest : | ‘ | 
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Tie COMMONWEALTH OF PENNSYLYANTA, } sas 
Allegheny County, ai 


To tHe Suenive or samp Coonry, GREETING : 


We command you that you summon George I. Whitney and 
John Robinson so that they be and appear before our Court of Com- 
mon Pleas, No. 1, to be holden at the City of Pittsburgh, in and for 
said County, on the first Monday of May next, tlere to answer The 
American Graphophone Company, 4 corporation, of a Plea of 
Assumpsit. 

And have you then and there this writ. 

Witness the Hon. Epwin H. Stowe, President Judge 
of our said Court, the Ist day of May, 4. D. one 
thousand eight hundred and ninety-four. 

Fa | Jous BraD.ey, 
' Prothonotary. 


(SEAL. ] 


| ExporseED ;] 


No. 546, June Terin, 1594. The American Graphophone Co. 
ys. George I. Whitney and John Robinson. Summons in assmpt. 
to first Mondav of May, 1894. Served May 7, 1894, by delivering 4 
true & attested copy of this writ to George I. Whitney & made 
known to Lim the contents thereof & N. E. I. as to John Robinson. 
So Ans. Jas: F. Richards, shit. Geo. W. Guthrie, Att'y for 


Plaintiff. 
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Ix THe Count or Common Pieas No. 1, oF ALLEGuENY Co.,, 
No, 516, Juno Term, 1594, 


The American Graphophone Com- 
pany, a Corporation organized 
under the us of West Virginia, 


George I. Wikituoy and John 
Robinson. 


Issue summons in assumpsit in above-entitled case, returnable to 
the first Monday of May, A. D. 1894. 


Gro. W. Gurunik, 
Atty. for PIf. 
_Joun Braptey, Esa., 
Prothonotary. 


ALLEGHENY County, ss. : 


The plaintiff the American Graphophone Co., a- corporation or- 


_ ganized under the laws of West Virginia, claims of the defendants 


Geo. I. Whitney and John Robinson, surviving Jesse H. Lippin- 
cott, now deceased, the sum of Two nndeed thousand ($200,000.00) 
Dollars, with interest thereon from the | . day of 
, Which is justly due and payable to the plaintiff by the 
defendant upon the cause of action whereof the following isa 
statement : 
On or about the 26th day of March, A. D. iss, The American 
Graphophone Co,, plaintiff above named, and the said Jesse H. 


Lippincott, since deceased, executed a certain agreement, a true 


copy whereof is hereto attached and made part of this statement, 
and marked “ Exhibit A,” which said agreement was subsequently 
approved by the stockholders of the plaintiff company by a majority 
vote at a stockholders’ meeting. 

In pursuance of the stipulations of the said agreement, and in 
consideration thereof, the said Jesse H. Lippincott, since deceased, 
and the said Geo, I. Whitney and John Nobinson at the request 
of the: said Jesse H. Lippincott, on or about the 11th day of May, 
A. D. 1888, execute and deliver their certain obligation, a true copy 
whereof is hereto attached and made part of this statement and 
marked “ Exhibit B.” 

The plaintiff has fulfilled all the stipulations of fhe said avree- 
ment on its part to be performed, but the said Jesse H. Lippincott 
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did not keop and perform tho stipulations therein contained on his 

part to be kept and performed, in this, among other things, to wit: 

that the said Jesse H. Lippincott did not from and after the first 

day of March, A. D. 1501, take from said plaintiff and pay for at 

the prices specified in said agreement Exhibit A at least 5,000 of the 

instruments meutioned therein in each year, but wholly failed and 

neglected so to do; and, on the contrary, did not, during said period 

take from said company, and pay for, any of said instruments, By 

tds reason whereof the sail Jesse H. Lippincott, on the first day of 

March, A. D. 1894, being prior to the date of his death, was in- 

debted to the plaintiff in the sum of Three huudred thousand (3200,- 

000.00) Dollars, with interest on One hundred thousand ($100,000) 

| Dollars thereof from the first day of March, 1892, and on One hun- 

dred thousand ($100,000) Dollars thereof from the first day of 

March, 1893, and on One hundred thousand ($100,000) Dollars 
thereof from the first day of March, 1894. 

That, by reason of the said failure, the said obligation dated the 
llth day of May, A. D. 1888 (being Exhibit 33, above referred to) 
became forfeited, and thereby the said George I. Whitney and John 
Robinson, together with the said Jesse H. Lippincott, since deceased, 
became indebted to the said plaintiff in the sum of T'wo hundred 
thousand ($200,000) Dollars with interest thereon, as aforesaid, yet 
; Tae 7 . the said defendants, although often requested so to do, have not as 
oo yet paid the said sum, to the damage of the plaintiff. 

a Gro. W. GUTHRIE, 
| Atty. for PIff. 





City or WasHINGTON, 2... . 
District of Columbia, 


and District of Columbia, aforesaid, personally came Epwarp D. 
Easton, General Manager and agent for plaintiff! pro hie vice, who, 
being by me first duly sworn according to law, deposeth aud saith, 
that the facts set forth in the foregoing statement are true, as he 
verily believes. 

A 5 Epwarp D. Easroy. 
Sworn and subscribed i 


| 
| . Before me, a notary public in and for the City of Washington 


fore me this 27th day 
of April, 1894. 
5 Cuas. W. Daun, 
| [N. P. Seat. | Notary Public, 


D. C, 


Raymond R. Wile 


Shimek AY 
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(Ilere follows agreement dated March 26, 1888, between Ameri- 
ean Graphophoue Co, and Lippincott reproduced ale, p. 183.) 





“ Exhibit B.” 


Know all men by these presents, that we, Jesse H. Lippincott, 
of tho City and State of New York, as principal, and George I. 
Whitney, of the City of Pittsburgh, State of Pennsylvania, and John 
Robinson, of Fort Hamilton, County of Kings, State of New York, 
as sureties, are iointly and severally firmly bound unto the American 
Graphophone Company, of West Virginia, in the sum of Two hun- 
ated thousand ($200,000) Dollars, lawful money of the 
United States to be paid to the said American Graphophone Com- 
pany, of West Virginia, its suecessors and assigns, to which pay- 
ment well and truly ta be inade, we, and each of us «do hereby jointly 
and severally bind ourselves, our, and each of our, heirs, executors 
and administrators and every of them firmly by these presents. 

Sealed with our seals and dated this eleventh day of May, in the 
year of Our Lord One thousand eight hundred and eighty-eight. 

Whereas the above bounden Jesse H. Lippincott has made and 
entered into an agreement with the said American Graphophone 
Company of West Virginia, in the words and figures following 


" to wit: 


/ (Here follows avreement of March 26, 1858, reproduced anfe, p. 


- 


Which agreement was duly si¢ned and sealed by the said parties. 

And, whereas, the said agreement was duly approved by a ma- 
jority vote of the stockholders of the said American Graphophone 
Company at a stockholders mecting called for that purpose and held 
in the State of West Virginia, | 

Now, therefore, the condition of this obligation is such that if 
the suid boanden Jesse H. Lippincott shall well and truly keep aud 
perform all and every the conditions and undertakings of the said 
agreement on his part to be kept and performed, and pay all of 
the idebteduess of him the said Lippincott to the said company 
arising wider and by virtue of the said agreement according to the 
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tonor and terms thereof, then this obligation to be void, otherwise ; 
to be and remain in full foree and virtue. 
Jesse H. Tarrincorr, [skat.] | 

Gro. J, Wurrsey, [SEAL. ] | 


In presence of 
Joun KE. Gorpoy, 
as to Josse H. Lippincott and George I. Whitney. 








si Joun Ropixson, (SEAL. } 
| In presence of 7 \ 
H. J. Press, : \" 
as to John Robinson. hea, I 
i as : 
a i , 4 
) In tHE Cournr or Common Prtas Numpen One or ALLEGHENY 
a CounNTY. F 
: The American Graplophone Com- 
: pany 
. vs. } 
, ie oagl George I. Whitney and John 
: | Robinson. 
1 No. 546, June Term, 1894. 
o° | 
z ALLEeGHENY COUNTY, SS. : 
Before me personally appears Groror I. Wurryey, one of the de- 
fendants above named, who being duly sworn, says, that said defend- 
ants have a just, true and perfect defense to all of plaintiffs claim, 
which said defense is as follows, viz. : 
‘ Affiant denics that said plaintifY company has fulfilled all the 
: stipulations on its part to be performed in the avreement of said 
e plaintiff company and Jesse Lippincott, a copy of which is attached 
d to the statement of claim. On the contrary, afliant avers, that the 
: said plaintiff company has altogether failed, neglected and refused 
if to keep and perform its part of aaid agreement ; and in more par- 
d ticular specification of the said failure of plaintif! company to keep 
d its said agreoment, afliant avers the following facts : 
of The plaintif® company, after the execution of the agreement 
y ; mentioned, did manufacture and deliver to said Lippincott a certain 
“10 number of graphoplone instruments, the exact number of which 
: 
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affiant cannot give, but he believes if to have been about 4,500, 
Vhese machines or instruments were designod and constructed for a 
particular purpose, viz., for the reproduction of articulate speech 
under the patents referred to in the aforesaid agreement. The con- 
struction and manufacture, however, of the aforesaid machines or 
instruments was so imperfect and faulty as to render them entirely 
worthless for the purpose for which they were designed, and abso- 
lutely unmarketable ; all sach machines or graphophone instruments 
weré made and delivered prior to Jan, Ist, 1891, and several months 
prior to the commencement of the period for the price of machines 
delivered in which this suit is brought, viz., Mareh Ist, 1591. 

That the said Lippincott having invested Jarge sums of money in 
performing and carrying out his part of said contract or agreement, 
repeatedly urged and requested the said plaintiff company to manu- 
facture and deliver proper machines or instruments, in numbers and 
quality corresponding to the terms of the said agreement ; yet the 
said plaintiff, with the exception of the machines or instruments 
aforsesaid, which were.unmarketable aud useless by reason of mani- 
fest imperfections in their manufacture did not make or deliver any 
machines or instruments to said Lippincott, and long prior to March 
Ist, 1891, had ceased to attempt to make and deliver same. That 
under the terms of said recited agreement the said Lippincott was 
only required and bound to pay for said graphophone instruments 
‘in complete order and ready for use, delivered at the place of 
“ manufacture, boxed, ready for shipment and free on board.” That 
no such instruments were made and delivered in the manner stated 
by the said plaintiff company, or in any other manner, after the 1st 


‘day of March, 1891, nor for a period long prior thereto, nor 


nor did said plaintiff offer or tender delivery of the 
Same, mor was the said plaintiff company excused or 
relieved from the duty to make and deliver same, in the manner in- 
dicated, by any act or neglect whatever on the part of the said 
Lippincott ; but the said plaintiff company, on its own part and 
without reason or excuse, failed, neglected and refused to make and 
deliver the instruments or machines. as required and specified by its 
said agreement. | 
Affiant further saith that the said Lippincott lost large sums of 
money by reason of said failure and neglect of said plaintiff to keep 
and perform its part of said agreement, and that, largely by reason 
of said losses, the said Tuippincott becaine financially embarrassed, 
and, on May Sth, 1891, made and delivered a deed of voluntary as- 
signmnent for the benetit of his creditors to one I’. S. Waite ; that 
shortly thereafter the said Lippincott became mentally alienated and 
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deranged, and within two or three months after said assignment has 
lapsed into a condition of hopeless insanity, of all of which facts 
the said plainti company had full knowledge. That, by reason 
of the said facts, so as aforesaid within the knowledge of the plaint- 
iff company, the said avreemeut became terminated and rescinded at 
least us carly as July Ist, 1$891. That no claim has been made upon 
the assigned estate of the said Jesse H. Lippincott by the said 
plaintiff company, but that same has been permitted and allowed to 
be wholly distributed upon final account of the assignee and audit 
and distribution of the balance shown thereon, withont any claim or 


action of the said plaintiff company looking towards the payment of 
their said alleged claim, or any part thereof, out of the proceeds of 


the said assigned estate. 

Affiant is further informed, believes and expects to be able to 
prove that, immediately after tlie execution of the contract recited 
in the statement of claim, the said plaintiff coinpany and the said 
Lippincott mutually abandoned same, and contracting between 
themselves, and without the knowledge or, consent, of the sureties 
on the said bond, did substitute and mutually act upon some other 
and entirely different contract and agreement than that attached to 
said statement, and for the performance of which the bond in suit 
was given ; whereby the rights of affiant and the other surety on 
said bond were prejudiced, and the said sureties discharged from 
further liability thereon. 

Affiant further saith, that, under the terms of the agreement at- 
tached to plaintiff's statement and for the faithful performance of 
which the bond in suit was given, the said Lippincott was to have 
the exclusive privilege of selling, licensing and otherwise disposing 
of the said graphophone instruments within the territory in said 
agreement specified and described ; yet the said plaintiff company 
in spite of the said exclusive privilege soas aforesaid granted to said 
Lippincott and in breach of the said agreement on the part of it the 
said plaintifY has sold, vended, licensed and otherwise disposed of 
said graphophone instruments and the rights to use and vend the 
same within the said territory, so as aforesaid limited to said Lip- 
pincott and reserved as his exclusive ficld by the said article of 
agreenicnt, in distinct violation of the terms of said agreement on its 
own part by the said plaintiff company. 

Affiant further avers that the said Lippincott did keep and per- 
form fully and entirely all the stipulations and covenants on his 
part to be kept and performed in said agreement, and that the said 
plaintiff company has entirely failed, neglected and refused to keep 
and perform its part of said agreement, and that by reason of the 
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premises the said plaintiiY company has no causo of action against 
tho said Lippincott on said agreemont,tor against defendants, his 
suretios on the said recited bond. 
| Gro. I. Wirrney. 
Sworn to and subseribed be- 
fore me this 25th day of 
‘May, 1894. 
FP. L. Srerueyson, 
[SEAL. ] Notary Public, 


\ 
. 


Ix rHe Counr or Common Piess No. 1 or ALLEGHENY Co. 
| No. 546, June Term, 1894, 
The American Graphophone Co, 
George I. Whitney. 


And now, to wit, this 2d day of June, A, D. 1894, rule on George 
I. Whitney, defendant served, to show cause why judgment should 
not be entered for want of a sufficient affidavit of defence. 


To tur DEFENDANT on Tos. Parrensoyn, nis ATTY.: 


Please take notice of the entry of above rule. 
Geo. W. GUTHRIE, 
Atty. for PIff. 


Served on us June 4’, 189-4. 
Kyox & Reep, . 
of Counsel for Dft. 


REASONS IN SUPPORT OF RULE. 


1. The statements of fact contained in the affidavit of defence, 
even if true, do not show any reason in law why plaintiff should not 
be entitled to judgment for the full amount of its claim. 

2nd. The execution of the agreement between plaintiff company 
and Jesse H. Lippincott and the execution and delivery of the bond 
on which the suit was broueht, as set forth in the aflidavit of claim, 
are not denied. 

8rd. The aflidavit of defence docs not deny that the said Jesse 
H. Lippincott did not, afler the first day of March, 1891, order 
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from said plaintiff! company and pay for at the prices specified in 
said agreement at least 5,000 of the instruments mentioned therein 
in each year. 

4th. The affidavit of defence does not allege that during said 
period the said Jesse H. Lippincott either ordered or paid for any 
instruments. 

bth. The general denial of performance by plaintiff company, 
and allegation of performance on part of Lippincott, as contained 
in the aflidavit of defence, are insufficient in Jaw, 

6th. The allegation that the machines manufactured and deliv- 
ered to said Lippincott were imperfect and faulty constitutes no 
defence to this action. The price of said instruments is not included 
in the present clainr, and it is not alleged that the machines so man- 
ufactured and delivered were not constructed according to the pat- 
ent, as required by the agreement, nor is it alleged that for that 
reason, or for any other reason, the said Jesse H. Lippincott re- 
scinded, or attempted to rescind the agreement with Plaintiff com- 
pany. 

7th. It is not alleged that after January 1, 1891, the said Jesse 
H. Lippincott ordered or called for any machines, The agreement 
for plaintiff!’ company was to make and deliver machines when 
ordered. The failure to make and deliver would constitute no de- 
fence to this action unless the same were ordered and due notice 
given as required by tle agreement, and then only to the extent of 
such failure. 

8th. It is not true, as alleged, that said Lippincott was only re- 
quired and bound to pay for instruments delivered. He was re- 
quired by the agreement to order, accept and pay for at the price 
named in said agreement at least 5,000 machines each year, or to 
pay to plaintiff company the sum of $20.00 each for that number of 
machines for each year. 

9th. The allegation that plaintiff company did not offer or ten- 
der delivery of machines during the period covered by this action 
constitutes no defence to the same. It was not required to make 
any machines until notified and requested so to do, according to the 
agreement. 

10th. The allegation that Lippincott lost large sums of money 
by reason of the failure and neglect of plaintiff company, is too in- 
definite, vague and uncertain to constitute any set-off. 

llth. The alleged insolveney and insanity of said Jesse H. Lip- 
pineott, even if true, constitutes no defence to this action. 


12rn. The alleged failure to make a claim against the assigned ° 


estate of the said Jesse H. Lippincott constitutes no defence to this 
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‘ by action it not being shown that such claim would have realized any- of 
» thing, even if made, { 
be 13th. The allegation that by reason of the assignment and insol- 4 
ed veney of the said Lippincott the agreement between plaintif! com- | 
a pany and Lippincott was terminated and rescinded at least as early a 
Cs as July 1, 1801, is not good in law ; even if true, such insolvency a 
rt and insanity would not operate as a rescission ; but, if so it could “ 
only take effect 50 days after the insanity, and dou afford no de- 
iC | fence to the portion of the claim embraced between the first day. of 
ia | Mareh; L801, and the 31st day of July, 1891. ) | 4 
Le ; lith. The allegation that Plaintiff company and said Lippincott : 
pf : abandoned the original agreement and entered into ‘t some other 
1 : and entirely different contract and agreement than that attached to 
said statement, for the performance of which the bond in suit was 7 
= A * given,” without defendant’s knowledge or conse1t, is insufficient. 
ret - The terms of the alleged new agreement should be shown, and that 
‘ : it was made on a consideration. 
7 ; 15th. The allegation that plaintiff company has sold instruments 
1. within the territory embraced in said agreement between it and said 
‘| | Lippincott, even if true, constitutes no "Gotanda to this action, it not 
: : being alleged that said alleged sales were made without Lippincott’s 
i i assent, or how many instruments were sold, or when said sales were 5 
: a ! made, or that the same were made during any portion of the period 
% ,; covered by this action. 
ie » 4 
. ; ae 
re l 
ee 4 
V4 } 
it ; CoMMONWEALTH OF PENNSYLVANIA, st | 
: i \ Allegheny County, ead 
a 3 . | 
| ; | | ’ I, A. J. McQurrty, Prothonotary of the Court of Common Pleas, : 
i a " . No. One, in and for said County, certify that the foregoing is a full . . | 
14 : and correct copy of the whole record of the case therein stated, 
‘4 1 3 ' wherein The American Graphophone Co,, Plaintiff, and Geo. I. ' 
. Whitney ef al., Defendant, as the same remains of record before 
: { the said Court at No. 546, of June Term, A. D. 1894. | i 
| In testimony whereof I have herennto set my hand, and 
3 Oe ‘ [SEAL.] affixed the seal of the said Court the 16th day of 
0 eae January, A. D. 1895. | 
R os A. J. McQuirry, : 
{ Prothonotary. ‘ 
a ! 
3 | | ! 
tt I 
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Cie ALLeGcuesy County, 88: 
a 
I, Eowin H. Srowr, President Judge of the Court of Cojmon 
sial- Pleas, No, One, in and for said County, certify that John Bradley, 
‘ by whom the above attestation was made, was, at the date thereof, 
arly 


Prothonotary of said Court, duly qualified ; and the said attestation 
wah : 
mn is in due form of law, and made by the proper officer, 





“we Witness my hand and seal the 16th day of January, A. D, 1895, 
— Epwin H. Srows, [SEAL] 
N of 7 | 
ncott 4 
ther | | : 
ad to Y 
Wils 
ient. | 
that / | 
ALLEGHENY CounTY, 88: , 
uents | 
. said I, A. J. McQuirry, Prothonotary of the Court of Common Pleas, | 
t not No. One, for said County, certify that Hon. Epwin H. Srows, Esq., 
cott’s by whom the above certificate was given, and whose nameis thereby | 
were subscribed in his own proper handwriting, was, at the date thereof, 
emod , President-Judge of the said Court, duly commissioned and sworn 
‘. and acting. 
In witness whereof J] have hereunto set my hand and 
" ' [SEAL. ] affixed the seal of said Court, the 16th day of Jan- 
uary, 1895. 
A. J. McQuirry, 
Prothonatary. 
[Exporstp : ] 
ines re: ee The American Graphophone Co. vs. George I, Whitney, 
full e6al. Exemplification of Record. At No. 546, June Term, 1594, 
tated from the Court of Conmon Pleas, No. One, in and for the County of 
/ Allegheny, Pennsylvania. Debt, 3 . Int from 
Allegheny Co. costs . This Record, $5.00, Geo. W. Guthrie, 
i Att'y. for PI'ff. 3 
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